Environmental Information (Scotland) Regulations 2004 (EIRS)
Exception Criteria Checklist 2012

Regulation 10(5)(d) – Confidentiality of proceedings
Regulation 10(5)(d) may apply to information relating to certain proceedings of any public authority where such proceedings are considered to be confidential.
ACC are committed to openness and transparency.  Any decision taken to withhold information must be clearly explained and robustly evidenced. The following criteria are used as the basis for making the decision as to whether ACC release or withhold information therefore ensuring legal competency.
If third parties are involved with this exercise they must be notified and their perspective included for each question. Every piece of recorded information that is being considered under this exception must be scrutinised using the following questions.
Services may also wish to consult with the Legal team as appropriate.

1. Does the information requested relate to confidential proceedings undertaken by ACC? Please explain what proceedings the requested information relates to.
2. Would release of this information prejudice substantially the confidentiality of those proceedings? The confidentiality of the proceedings will usually be provided for by law.  If this is the case, please give the specific statutory provision which prohibits the release of this information: 
If there is no specific statutory provision preventing release, it may be the case that the confidentiality of proceedings is protected by the common law of confidence. In order to argue that this is the case, ACC must meet show that the information meets the following two criteria:

i) The information must have the necessary quality of confidence; it must not be generally accessible to the public already; and
ii) The information must have been communicated in circumstances importing an obligation of confidentiality. The obligation may be express (for example, in a contract or other agreement), or implied from the circumstances or the nature of the relationship between the parties.
3. Please describe how disclosure of the requested information would cause the level of harm required for this exception (e.g. what is the likely impact of disclosure)?

Please describe in what way will this harm occur?

What evidence can you provide to demonstrate the effect of disclosure?
Please describe how likely is it that this harm will happen?

4. What are the public interest arguments? The public interest test assesses whether, in all the circumstances of the case, the public interest is better served by disclosing or withholding the information.
a) Please describe how releasing the requested information may serve a general public interest:

b) Please describe how, in all the circumstances of this particular request, that there is a stronger public interest in exempting the information:
Guidance Notes
1. What are Proceedings?

Proceedings will include the proceedings of ACC or of any other public authority.  The proceedings will include a range of investigative, regulatory and administrative/governance processes and other activities carried out according to a statutory scheme.  In most cases where this exception will apply, there will be a specific statutory provision prohibiting the release of the information.  There may also be cases where the common law of confidence will protect the confidentiality of the proceedings.

1a. The information must have the ‘necessary quality of confidence’
For information to have the necessary quality of confidence it must not be common knowledge.
2. What is Harm? 
In order to apply this exception we must be able to:

· Explain the harm which would result, or would be likely to result from disclosure will be at the level of substantial prejudice
· Demonstrate a real link between the disclosure of this information through the EIRS, and the harm which will result; it is not sufficient for ACC to argue about hypothetical harm which may result from release.
The potential that certain information may have to cause harm will frequently diminish over time.
3. What is the Public Interest? 
When interpreting any of the exceptions in the EIRs, Regulation 10(2) states that ACC must apply the exception as restrictively as possible, and apply a presumption in favour of release. This means that ACC should disclose the information requested unless ACC can clearly explain why there is a greater public interest in withholding the information.  In practice, this means that ACC must explain why releasing the information may satisfy a general public interest and why there are stronger reasons that the public interest is best served by withholding the information.
Public interest has been described as “something which is of serious concern and benefit to the public”. It has also been held that the public interest does not mean what is of interest to the public, but what is in the interest of the public.
When setting out the public interest argument, ACC must set out both the public interest in releasing the information, and the public interest in withholding the information. 

If you require assistance in setting out the public interest argument, please refer to the Information Compliance team’s guidance note on the Public Interest Test (available on the Zone) or contact the Information Compliance team for advice (foienquiries@aberdeencity.gov.uk.
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